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The items below are divided... Co-authored with the International Transactions Clinic, University of Michigan Law School
About UpSpring I. Compliance & Internal Controls

UpSpring Associates (founded as The following items deal with compliance issues - things you must do to
Social Enterprise Associates) is a remain within the laws of the host country, or face possible liability. These

boutique management consulting
firm applying business and market

principles to social, environmental, . . .
) U s o dowal by 1. Bribery - The Foreign Corrupt Practices Act (FCPA). A U.S. federal law

doing good. A registered B that makes it illegal to bribe or offer any payment to a foreign official,
Corporation. political party, or government official to influence them in violation of their
. official duty or to secure an improper advantage in obtaining or retaining
business. It applies to U.S. businesses and individuals, as well as anyone
upspringassociates.com “making use of interstate commerce corruptly” - so it can apply to a foreign

entity securing U.S. financing if part of that financing is used to bribe a

foreign official. In many countries bribes and kickbacks are a practical

necessity, so foreign entities receiving U.S. financing must be careful not to
run afoul of this provision.

issues are contained in statutes and regulations.

2. Foreign Account Tax Compliance Act (FATCA). Requires a non-U.S.
commercial entity receiving certain types of payments from U.S. sources to
be subject to a 30% withholding tax unless exemptions apply. If you are just
borrowing money from the U.S., it likely does not apply; but if your
relationship evolves to receiving dividends, interest, royalties, legal
settlements, or rents on U.S. real property, you will be subject to FATCA.

3. Anti-Money Laundering (AML). A component of the Bank Secrecy Act,
establishing requirements banks must meet before lending. Banks must
accurately identify borrowers to ensure funds are not flowing to terrorists
or money launderers, embodied in the due-diligence “Know Your Customer”
checks. These are primarily procedural hurdles - compliance is
straightforward, but if you access U.S. debt you will likely encounter them.

4. Securities Regulations - the Securities Act of 1933 & the Exchange Act
of 1934. These statutes create the foundation for securities regulation in
U.S. law. If you buy shares in U.S. companies with an eventual exit strategy,
your shares are “restricted” - you cannot simply sell them on the open
market; they must be registered with the SEC or qualify for an exemption.
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Given the likely structure of your investment, these shares will usually fall within an exception. The advice of a
seasoned securities lawyer is invaluable.

Il. Commercial Concerns & Business Decisions

The following describe elements of U.S. law, knowledge of which may help you make more informed business
decisions, allocate risk, and understand potential pitfalls. These are probably not as crucial as the previous
section, but will help you navigate investments in the U.S.

1.

Filing Lawsuits Against Foreign Countries - the Foreign Sovereign Immunities Act. A U.S. law that restricts
foreign sovereigns from being sued in U.S. courts. It may have little practical effect on you, but a U.S. venture may
be prohibited from suing, say, your native country in U.S. courts.

. Intellectual Property. The Copyright, Lanham, and Patent Acts comprise the majority of U.S. IP law; the Berne

Convention protects literary and artistic works internationally; and TRIPS (administered by the WTO under GATT)
sets minimum standards for copyright, trademark, and patent protection. IP laws vary considerably by country,
SO you cannot assume that something “ownable” in one country is “ownable” in another. For example, many
European countries recognize “moral rights” even after ownership is signed away, while the U.S. recognizes them
only in limited circumstances.

. International Bankruptcy - the Model Law on Cross-Border Insolvency. As part of a 2005 overhaul of the U.S.

bankruptcy code, Chapter 15 was added to govern instances of foreign entities with debts in the U.S. - the U.S.
version of the UN Model Law on Cross-Border Insolvency. If you are caught up in a foreign bankruptcy proceeding,
Chapter 15 governs how proceedings take place if you need to access U.S. courts.

. Expropriation and Disposal Clauses. In simple terms, the host country decides to nationalize your assets. Banks

consider this an event of default - so not only is your investment gone, the bank is likely to accelerate your loan.
The U.S. will probably never do this, but expropriation is always a possibility.

Drew Tulchin of Social Enterprise Associates, and International Transactions Clinic students Benjamin Lawless
and Rory Wellever, who graduated from Michigan Law School in May 2011, created this document under the
supervision of ITC director Rachel Deming.
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